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Introduction

This paper follows on from an earlier one which discussed the defence of intermediate examination
in a product liability claim,1 and which included some brief comments on the doctrine2 of novus
actus interveniens. Some of the comments made in that earlier paper are repeated, although the
issue is considered here in significantly greater detail and from a more analytical standpoint.

It should be noted that this paper is directed at novus actus interveniens in the context of tort claims,
not criminal cases, where considerations may well differ. In addition, several of the cited decisions
originate in Quebec and involve Civil Code-related issues, although they consider and apply
intervening cause in the same manner as do those from the common law provinces. Finally, this
paper does not consider semi-philosophical issues such as whether NESS3 causation is preferable
to "but for" causation.4

For reasons outlined below, the standard "but for" test of causation, upon which novus actus
interveniens is based, breaks down when there are two or more independent wrongdoers and leads
to blatant injustice. A different method of satisfying, or at least addressing, the element of causation
must then be employed. We suggest two such alternatives.

A. THE DEFENCE IS OFTEN UNAVAILABLE

Conditions and limitations

The defence of novus actus interveniens is ringed in by various conditions and limitations to the
extent that there is relatively little opportunity for its application. The major limitation is that it is
unavailable where the later negligent conduct was reasonably foreseeable,5 "was the very thing that
should have been anticipated",6 or "the very kind of thing which is likely to happen":7

Nowadays it is no longer open to serious question that the operation of an intervening
force will not ordinarily clear a defendant from further responsibility, if it can fairly be
considered a not abnormal incident of the risk created by him – if, as sometimes
expressed, it is 'part of the ordinary course of things.'8

For example (and the overlap between intervening cause and remoteness of damage is particularly
clear here), the initial wrongdoer may allege that incorrect or negligent care provided by the
attending physician when treating injuries suffered as a result of the original wrongdoing is a novus
actus interveniens. That position will generally fail because of the foreseeability of incorrect or
negligent care:

[W]here a plaintiff has used reasonable care to employ a competent physician to treat
injuries sustained by him as a result of the negligence of the defendant, such
defendant tortfeasor must assume the inherent risks of complications, misadventure or



bona fide medical error arising during the course of such physician's treatment. Based
on the principle that such risks are reasonably foreseeable, the original tortfeasor
would be responsible for damages resulting from such complications, misadventure, or
medical error.9

There are other conditions and limitations:

"Jurisprudence in Canada and in other common law jurisdictions and academic scholarship
have given rise to efforts to formulate a principle to deal with intervening acts. Professor
Stanley Yeo describes many of them:

Several efforts...may be gleaned from the case authorities. They include
statements to the effect that a defendant is relieved of causal blame if the
intervening event was "abnormal", "an unreasonable act", a "coincidence", "not a
natural consequence", comprised the "voluntary conduct of the intervener" or
"was not reasonably foreseeable" ("Blamable Causation" (2000) 24 Crim L.J.
144, at p. 151). The difficulty in formulating one test to determine when an
intervening cause interrupts the chain of causation lies in the vast range of
circumstances in which this issue arises."10

For novus actus interveniens to apply, the subsequent cause must be independent of the
earlier cause; it must not have come into being solely because of that earlier cause.11 It must
not have been "the causa causans in the sequence of events which led to the damage
suffered by the [plaintiffs]."12 "This is not a case involving an independent intervening act that
is causally unrelated to the defendant's conduct."13

"It is true that a person who commits a fault is not liable for the consequences of a new event
that the person had nothing to do with and has no relationship to the initial fault. This is
sometimes referred to as the principle of novus actus interveniens: that new event may break
the direct relationship required under art. 1607 C.C.Q. between the fault and the injury. Two
conditions must be met for this principle to apply, however. First, the causal link between the
fault and the injury must be completely broken. Second, there must be a causal link between
that new event and the injury. Otherwise, that initial fault is one of the faults that caused the
injury, in which case an issue of apportionment of liability may arise."14

In addition, there is case law which indicates that a novus actus interveniens is a "conscious act of
human origin."15 Other remarks to the same effect are: "Whether the intervening act of another
person...is an act of conscious volition amounting to a novus actus interveniens is often a very nice
question,"16 and "Often, in a negligence case, the chain of causation will be broken where an
independent voluntary human action intervenes between the negligent act and the injury. This
principle [is] often expressed in Latin as novus actus interveniens".17 While other decisions have
made some reference to this approach, it appears to be a minority view.18 Otherwise, an event not
involving human choice, such as an illness or an unintentional or negligent act based solely on
carelessness, would not be considered an intervening act.

Other considerations

On a more general level, comment has been made regarding the sheer difficulty of determining
whether novus actus interveniens may apply in any given fact situation:

Whether or not the intervening conduct amounts to a novus actus interveniens is a
question that has plagued the courts for centuries.19



Whether a new intervening act is of sufficient magnitude, or of such quality, to break
the chain of causation involves complicated questions of causation and
foreseeability...20

Most far-reaching, were it generally adopted, is the following statement:

The concepts of the last wrongdoer and novus actus interveniens, which in the past
occasionally shielded negligent defendants from responsibility for these consequences,
are largely spent forces, being employed only in the rarest of situations. The modern
view is that the "negligent conduct of others is within the recognizable risk of the
dangerous situation created by the original actor."21

B. IS NOVUS ACTUS INTERVENIENS A VIABLE THEORY?

An underlying principle: The obligation to prove "but for" causation

Among the foundational elements that a plaintiff must prove in a negligence claim is that "the
damage was caused, in fact and in law, by the defendant's breach."22 "On its own, proof by an
injured plaintiff that a defendant was negligent does not make that defendant liable for the loss. The
plaintiff must also establish that the defendant's negligence...caused the injury."23

Absent special circumstances, the basic or general test of causation is the "but for" test,24 which
asks whether the wrongdoing was a necessary cause25 of the injury – "in other words that the injury
would not have occurred without the defendant's negligence."26 The test is articulated as follows: "
[T]he plaintiff must show on a balance of probabilities that 'but for' the defendant's negligent act, the
injury would not have occurred."27 Another test, known as "material contribution to the risk", may be
applied in exceptional circumstances, and that will be discussed below.

"Breaking the chain of causation"

The term novus actus interveniens (almost) literally means "A new act intervenes."28 The language
generally used to describe the mechanism and core nature of this defence is that a subsequent
event "breaks the chain of causation" between the preceding wrongdoing and the loss or harm
ultimately sustained by the plaintiff: "The intervening cause doctrine presupposes a new event that
caused a break in the chain of causation between the initial fault and the injury."29 But just what
does "a break in the chain of causation" really mean?

The terminology indicates that there is no longer a "chain of causation" – put more simply, a causal
link or connection - between the initial wrongdoing and the plaintiff's injury (or at least that
overlapping or common part of it which is being contested). The reason why the "chain of causation"
no longer exists is because the initial wrongdoing is no longer considered to be a cause in law of the
injury. In turn, the reason why it is no longer considered to be a cause in law is that, as the injury
would have occurred in any event, the wrongdoing is no longer a "but for", or necessary, cause of
the injury.

The inevitable loss explanation

The "break in the chain of causation" reasoning is illustrated in the following two examples. They are
essentially identical, except that in one the "intervening cause" does not involve wrongful conduct,
while in the other it does:

A claim for loss of income is made by a plaintiff injured by the defendant's wrongdoing. The
plaintiff later (but prior to trial) suffers a stroke, the effect of which is to similarly disable the
plaintiff from gainful employment. The occurrence of the stroke is entirely unrelated to the



defendant's initial wrongful conduct and would have occurred regardless of that wrongdoing.
Both the wrongdoing and the stroke result in a common type of harm: loss of income.

Instead of a natural event such as a stroke, the subsequent event which causes work
disability is some form of wrongful conduct by a third person. Here again that subsequent
wrongful conduct is entirely unrelated to the initial wrongdoing and would have occurred in
any event.

The subsequent event in those situations – either the stroke or the later wrongdoing by a third
person - is considered a novus actus interveniens. It is unexpected and unconnected to the initial
wrongful act. In both cases, the overlapping part of the loss is inevitable; it would have been
sustained regardless of whether the initial wrongdoing had occurred. From a logical standpoint, the
initial wrongdoing therefore is no longer a "but for", or necessary, cause of the loss. The "chain of
causation", which more accurately would be termed the "chain of necessary causation,"30 between
the initial wrongdoing and the loss of income is "broken."

The term "chain of necessary causation" is appropriate because the causal attribute of the initial
wrongdoing is not entirely eliminated. While it is no longer a "but for" cause, it is still a "cause" of the
injury. It can now be described as an incidental cause. It matters not whether the subsequent event
involves wrongdoing; in either case the initial wrongdoing is no longer a "but for" (necessary/legal)
cause of the injury.

Does intervening cause act in both "up" and "down" directions?

The usual application of novus actus interveniens is based on an incomplete analysis. It considers
the issue from one standpoint only – that of the initial wrongdoer. Apart from an outlier decision (and
even there only indirectly),31 there has been little if any consideration of the matter from the
standpoint of a subsequent wrongdoer. In other words, while consideration has been given to the
issue of liability being affected in a "down" direction (a later event – a novus actus interveniens -
providing a defence to an earlier wrongdoer), would the principle similarly operate in an "up"
direction (the earlier event providing a defence to a later wrongdoer)?

The terms "novus actus interveniens" and "intervening cause" are biased toward a "downward"
effect. A "new event", or one that "intervenes", is naturally taken to refer to a subsequent, not a
preceding, event. A prior event is neither a "new" event nor one that "intervenes". That, however, is
a matter of semantics. It is the substance of the matter, not the title given to it, that should be the
governing consideration.

The principle logically operates in both directions. Let's postulate a simple scenario in which there
are two tortfeasors, with both torts occurring prior to trial. The first will be Tortfeasor ("TF") 1, and the
second, TF 2. The harm resulting from TF 1's wrongdoing is the plaintiff's disability to work for an
estimated one year. The injury caused by TF 2 is more serious; it is estimated to disable the plaintiff
from returning to work for several years. Therefore, the common, or overlapping, injury is loss of
income for one year.

What will the result of the "but for" test of causation be when it is separately applied to each TF?

TF 1

TF 1 says: The plaintiff cannot show that, but for my negligent act, the harm caused by
that act (one year's loss of income)32 would not have occurred. It is undisputed that
that loss (and in fact one of even greater magnitude) would have occurred in any event
as a result of TF 2's negligence. My wrongdoing was not a necessary cause of the



harm. TF 2's wrongdoing broke the chain of causation between my negligence and the
harm and therefore I cannot be held liable. (It is on this basis that TF 1 is normally
accorded the benefit of a novus actus interveniens defence, so long as none of the
conditions and limitations referenced above apply.)

TF 2

TF 2, however, makes a similar argument: The plaintiff cannot show that, but for my
negligent act, the first year's loss of income would not have occurred. It is undisputed
that that loss in fact occurred as a result of TF 1's negligence and would have been
present even had I done nothing wrong. My wrongdoing was not a necessary cause of
the harm. As a result, there is no chain of causation between my negligence and the
first year's loss of income, and I cannot be held liable for that harm.

TF 2, in other words, can advance the same "but for" argument that TF 1 makes insofar as the
overlapping and contested part of the harm is concerned:

Inherent in the phrase 'but for' is the requirement that the defendant's negligence was
necessary to bring about the injury – in other words that the injury would not have
occurred without the defendant's negligence. This is a factual inquiry. If the plaintiff
does not establish this...her action against the defendant fails.33

Both TF 1 and TF 2 are readily able to rely on a "but for" causation defence. By focusing attention
on the result of the other's wrongdoing, each can show (although, of course, the onus of proof rests
with the plaintiff) that its negligence was not necessary to bring about the harm in question; each
can show that the harm would have occurred without its negligence. The plaintiff therefore is unable
to show that the "but for" test is satisfied insofar as either of the defendants is concerned, with the
result that the plaintiff has no right of recovery against anyone for her loss of income for the first
year. She can make a claim only against TF 2, and then only for her loss of income after the first
year.

As TF 1's wrongdoing precedes that of TF 2, it would be awkward to refer to the latter's shield
against liability as a novus actus interveniens defence, but the reality is that both TF 1 and TF 2
effectively rely, via the "but for" test, on some form of the intervening cause principle.

This bizarre result is obviously both unintended and unjust. A rule of law, based on what can best be
described as a logical quirk, which leaves a plaintiff without recourse for a loss, even though there
was negligence on the part of both defendants and the negligence of each was clearly connected to
the loss, cannot be permitted to result in such blatant injustice.34 As described below, it is our view
that there are two suitable responses to this conundrum: either the application of the "material
contribution to the risk" test, or the replacement of "but for" causation with the milder standard of
"substantial connection".

Another explanation – "overwhelming cause"

Another explanation that has been given for the novus actus interveniens principle, one that does
not rely on the "It would have happened in any event" argument, is that the causal impact of the
supervening event is of such magnitude that it "overwhelms" the causal impact of the initial
wrongdoing.35 But if the initial wrongdoing remains a "but for" cause of the loss, this explanation
carries little logical weight. While one cause may certainly be more impactful than another, what
rational justification can there be for writing down to zero the causal impact of a necessary cause,
one without which the loss would not have occurred?36 If, on the other hand, the lesser cause is not



a "but for" cause, then there is no need to invoke the intervening cause principle because no liability
would attach in any event to wrongdoing which is not a "but for" cause of the injury.

In addition, so long as both wrongdoings are "but for" causes of any overlapping injury, the theory
does not address the conundrum posed by the TF 1/TF 2 example, whereby both wrongdoers would
have an absence-of-causation defence, regardless of whether the causal impact of one wrongdoing
overwhelms the causal impact of the other.

Suppose also that it is the initial wrongful conduct whose causal impact overwhelms that of the later
event. Can the initial wrongdoing be described as an "intervening event" when it precedes the later
event? This semantic issue is touched on above.

The "overwhelming" nature of the causal impact of one "but for" cause as compared to the causal
impact of another "but for" cause ought not to be a factor other than in the determination of
apportionment of liability.

What if one of the events does not involve wrongdoing?

In one of the examples given above, the later event (a stroke unconnected to the initial negligence)
does not involve wrongdoing. There is no second tortfeasor, so the plaintiff can make a claim only
against the initial wrongdoer. Will that claim be defeated by a novus actus interveniens defence?
The short answer is Yes.37 A "but for" analysis shows that the injury would have occurred in any
event, but in this case, there is no injustice in that result.

We are not a no-fault society. A claim for damages is based (in part) on wrongdoing which causes
injury. In the situation where the negligence of each of two wrongdoers is causally connected to the
injury, it is obviously unjust to permit both of them to escape liability, leaving the plaintiff without
recourse. Where, however, there is only one wrongdoer and the injury would have occurred without
fault on anyone's part in any event, it is difficult to contend that there is an injustice requiring
remedy.38 Recovery in that situation would be more in the nature of a windfall. This would apply in
the reverse situation as well – a wrongdoer would have no liability for that part of a loss that had
already been caused without wrongdoing.

An off-note decision: Sunrise Co. v Lake Winnipeg (The)39

In this atypical decision, the approaches taken in both the majority and dissenting opinions differed
from the usual application of the novus actus interveniens defence. When an unforeseen and
unrelated subsequent event (one that did not involve wrongful conduct) gave rise to part of the
same loss as had been caused by the initial wrongdoing, it was not treated as an intervening cause
which insulated the wrongdoer from liability for that overlapping part of the loss. To the contrary, the
wrongdoer was held liable for the full loss. The dissenting opinion40 took the position that the
wrongdoer was relieved of liability for half only of that part of the loss which would have been
sustained in any event as a result of the later incident.

In the 30-plus years since its release, Sunrise has been infrequently cited. It nevertheless brings
into focus some of the issues discussed in this paper. Note should also be taken that Sunrise
involved a maritime loss. That happenstance, in fact, was expressly mentioned in the majority
decision, although its relevance was discounted in the dissenting opinion, and the general law has
often adopted principles originating in maritime cases.41

In brief, the facts in Sunrise were as follows. Ships A and B were travelling in opposite directions on
the St. Lawrence River. As a result of the negligent operation of ship B, ship A went aground and
was damaged. Later, in proceeding to an anchorage area, ship A again went aground and sustained



further damage. Ship B had no involvement in the second grounding, nor was it foreseeable. Had
they been conducted separately, repairs for the damage caused by the first grounding would have
required 27 days in dry dock, and the repairs for the damage sustained as a result of the second
grounding would have required 14 days in dry dock. The repairs for the totality of the damage
resulting from both groundings were, however, performed concurrently, and this was accomplished
in 27 days in dry dock.

The later event – the second grounding – was not the result of wrongdoing. There was no one to
whom the owners of ship A could look for recovery of any loss arising from that grounding. They had
recourse only against ship B. The question for the court was: What was the extent of the loss for
which ship B, the only wrongdoer, was liable?

The trial judge42 held that ship B was liable for ship A's loss of income for the full 27 days in dry
dock. The Court of Appeal43 modified that judgment, holding that ship B's liability was limited to loss
of income for 13 days. Although no express consideration was given to the defence of intervening
cause, the Court of Appeal effectively held that the second grounding was a novus actus
interveniens, saying there could be no recovery from ship B "for the fourteen days during which
[ship A] would not have been a profit-making machine even if the first grounding had not taken
place."44 In a 5-2 decision, the SCC restored the trial judgment.45 The dissent did not, however,
adopt the Court of Appeal result; instead, they would have awarded loss of income for 20 days in
dry dock: the 13 days that would have been necessary regardless of whether a second grounding
had occurred, plus 7 days, consisting of half of the overlapping 14 days in dry dock.

The majority decision effectively turned the notion of novus actus interveniens on its head. While
here too the usual language of intervening cause was not employed, the fact that a subsequent
incident unconnected to any fault in the operation of ship B (or, for that matter, to the fault of
anyone) made 14 days in dry dock necessary in any event was not considered to be an intervening
cause absolving ship B of liability for loss of income during those 14 days. Although not expressed
in these terms, the second grounding did not "break the chain of causation" between ship B's
negligence and the contested 14 days in dry dock.

Relying mostly on English maritime case law,46 the court adopted the principle that a later event
which causes a loss of the same type as had already been caused by previous wrongdoing can be
disregarded as causally irrelevant, because the loss had effectively already been sustained by the
time of the later event – it was, so to speak, "baked in the cake". Furthermore, the later event (had it
involved wrongdoing) would attract no liability.47 The initial (and only) wrongdoer (ship B) was
therefore held liable for the loss of income during the entire 27 days in dry dock:48

While the second incident caused time in dry dock it did not have as a consequence
any loss of profit [because the vessel was already incapable of making profit during the
contested 14-day period due to the damage resulting from the first grounding].49

In summary, there is no causal link between the second incident and the loss of profit
suffered by the owners of [ship A], such damage being merely incidental.50

The result in Sunrise was the opposite of that from the usual application of novus actus
interveniens. The initial wrongdoer was not given a pass in respect of that part of the loss which
would have been sustained in any event as a result of a later incident.

Sunrise essentially applied the novus actus interveniens approach in an "up", rather than the usual
"down", direction (although in Sunrise there was no second wrongdoer to receive that benefit). In
the usual application, it is the inevitability of the same loss because of the later event that removes



the sting of the loss arising from the initial wrongdoing, thereby "breaking the chain of causation".
Conversely, in the Sunrise reasoning, it is the fact that the same loss has already been established
as a result of the initial wrongdoing which removes the sting of the later event.

The final player in the Sunrise series of decisions (the dissenting opinion) took a hybrid third
approach. While no express reference was made to novus actus interveniens it was, in all but
name, considered and applied (although only to a partial degree). A straightforward and usual
application of the principle would have adopted the decision in the Court of Appeal. Recovery would
have been denied for the loss of profit during the 14 days in dry dock that would have been
necessary in any event as a result of the second grounding. Instead, one-half of the contested 14
days was added to the 13 days that were not in dispute.

The proper question, it was said, was not just whether the initial negligence in the operation of ship
B caused the need for 27 days in dry dock, but also whether the contested harm – the loss of
income during the 14 days in dispute – was caused by that negligence.51 The following comments
were then made:

Perhaps the most fundamental principle governing the assessment of damages in tort
is the rule that the purpose of the damages is to restore the plaintiff to the position that
it would have been in had the tort not occurred – restitutio in integrum. Damages are to
be full and complete, but at the same time, the plaintiff is not entitled to compensation
in excess of the actual loss which he has established to have been caused by the
tort.52

To the extent the loss is caused by a cause other than the tort, it is not compensable.
On this approach, the plaintiffs would be entitled to damages for loss of use of their
ship for 13 days, being 27 days less the 14 days that the ship would have been out of
use in any event due to an unrelated cause.53

Had the dissenting opinion ended there, it would have amounted to an unqualified and usual
application of the novus actus interveniens defence, but it did not. The opinion went on to refer to
the need to fashion an approach that would ameliorate unfair consequences,54 ultimately leading to
the modified assessment summarized above.

The outcome in Sunrise was wrong, but part of its reasoning was correct and significant

We believe that the outcome in Sunrise was incorrect (as too the suggested outcome in the
dissent).

As noted above,55 the question that ought to have been asked was: "Has ship A shown that, but for
ship B's negligent act, the injury (the contested 14 days in dry dock) would not have occurred?" The
only answer that could have been given was: "No. Ship A would have required those 14 days in dry
dock because of the second grounding even if ship B had not been negligent." The first grounding,
in other words, was not a "but for", or necessary, cause of the overlapping part of the loss.

This was not, however, a case where there was a second tortfeasor who could similarly argue that
its negligence was not a "but for" cause of the overlapping and contested part of the loss, thereby
leaving ship A caught between two stools, having no recourse despite the presence of two
wrongdoers, each of whose negligent conduct was causally connected to the 14 days of loss of
income. The cause of the later event did not involve wrongdoing on the part of anyone and was not
foreseeable. In those circumstances (and for reasons outlined above),56 ship B ought to have been
excused from liability for the overlapping 14 days.



Despite that error, however, the majority decision is nevertheless both relevant and significant in
that the court (and the English decisions on which it relied) adopted the real-world notion that the
injury is already in place after the initial wrongdoing.57 A subsequent wrongdoer would then, albeit
with illogical consequences, be entitled to rely on that reality, saying that its negligence was not a
"but for" cause of the injury. Sunrise and the English decisions, in other words, confirm the
reasoning, as outlined in the TF 1/TF 2 example described above, that the "but for" causation
defence operates in both directions where there are two or more wrongdoers, thereby leaving the
plaintiff with no recourse for damages unless some extraordinary measure is employed to avoid that
injustice.

There is, to some degree, additional support on this point in the "overwhelming cause" theory, in
which it appears to be assumed that both the initial and subsequent wrongful acts are "but for"
causes of the loss. That too would lead to the anomalous result described above.

Negligence statutes

Account must be taken of legislation, such as the Ontario Negligence Act,58 enacted to reverse or
ameliorate the harshness of some common law rules, one of which is a bar to a claim for
contribution made by one tortfeasor against another. Contrary to that clear statutory objective,
however, the novus actus interveniens principle in its usual application continues to preclude such
claims. The effect of the principle therefore is to circumvent one of the basic and unmistakable
remedial purposes of the legislation. It is also contrary to the modern judicial approach to such
issues:

Like the contributory negligence bar, the idea that there can be no contribution
between tortfeasors is anachronistic and not in keeping with modern notions of
fairness.59

Another unambiguous purpose of negligence statutes is to overcome the common law rule that a
plaintiff who is himself negligent is not entitled to make a claim against a wrongdoer (the
"contributory negligence bar" referenced in the passage above). The Dallaire decision60 discussed
below appears to permit the novus actus interveniens principle to trump that statutory purpose as
well. In fact, were the path traveled to its logical conclusion, the plaintiff would be denied a claim
altogether where there are two or more wrongdoers because, as explained above, both wrongdoers
would rely on the "but for" test to show an absence of causation. That would effectively render much
of the statute meaningless.

The language of s. 1 of the Ontario Negligence Act is itself relevant: "Where damages have been
caused or contributed to by the fault or neglect of two or more persons...". It is not a stretch to
interpret those words (or those employed in the statutes of the other provinces)61 as encompassing
causation at a global as well as an individual level, or to incorporate a substantial causal connection
test. This is discussed in section C below regarding suggested solutions.

In the event of a conflict or inconsistency between a statute and a common law rule, the statute
must prevail unless it is shown that the conflict/inconsistency is more apparent than real, and that
the underlying purpose of the statute is not being defeated. The correct approach here is to apply
the contributory negligence provisions mandated by negligence statutes, employing a test of
causation other than "but for" (see our two suggestions below) to accomplish that objective.

A negligent plaintiff – two cautionary tales

In a case where the plaintiff's negligence was "beyond question", it was held that the subsequent
negligence of the defendant and of a third party broke the chain of causation between the plaintiff's

62



negligence and the loss, so that the plaintiff's negligence was not an effective cause of the loss.62

Even apart from the questionable nature of that finding,63 the defendant ought not to have been
deprived of a statutory contributory negligence defence.

A similar error was made in the difficult-to-understand decision in Dallaire v Paul-Emile Martel
Inc.,64 although from the opposite standpoint.65 The plaintiff (who was 11 years of age) was injured
while using a conveyer at a farm. A claim was made against the manufacturer of the conveyer. The
court apparently held, at least initially, that the conveyer had not been negligently designed or
manufactured66 – a finding which should immediately have ended all consideration of the
defendant's liability – but then relied on the finding that the negligence of the plaintiff and his father
in the use of the conveyer amounted to a novus actus interveniens.67 Later passages make it
unclear whether the conveyer was both dangerous and negligently used, or whether it was merely
negligently used.68 The former appears to have been the case, because the nub of the decision is
contained in the following statement: "The faults committed by the [plaintiff] and his father are a 'new
event', a novus actus interveniens, and were the cause of the damage as a whole suffered by the
[plaintiff]."69

Novus actus interveniens applies only when the defendant's wrongdoing is no longer a "but for"
cause of the injury. If the manufacturer had in fact negligently designed the conveyer so that it was
dangerous, then that wrongdoing remained a "but for" cause of the harm. It appears that the injury
would not have occurred had the conveyer not been dangerous, regardless of the negligent conduct
of the plaintiff and his father.

More fundamentally, the application of novus actus interveniens in circumstances such as those in
Dallaire is to return to the common law rule that a negligent plaintiff has no cause of action against
those whose wrongdoing contributed to the injury. The abolition of that rule is one of the primary
purposes of negligence statutes. A return, via the back door of novus actus interveniens, to the bad
old days when a negligent plaintiff had no claim against a wrongdoer is unacceptable.

While Dallaire was a claim made under the Quebec Civil Code, the defence of novus actus
interveniens was explicitly considered and applied so as to dismiss the claim.70 Here too – so long
as the manufacturer was in fact negligent – the correct decision would have been to treat this as an
ordinary case of contributory negligence and apportion some – but not all – of the liability to the
plaintiff and his father.71

How does all this affect novus actus interveniens?

In circumstances where there are two or more wrongdoers, the problem is that both can legitimately
make the argument that there is no "but for" causal connection between their wrongdoing and the
overlapping part of the injury, with the result that the plaintiff is left without a claim against either.
The absurdity and injustice of that result call for a different test of causation in those
circumstances,72 as well as a reconsideration of the intervening cause defence, the foundation of
which is the "but for" test of causation; if the "but for" test is not to be applied, then the intervening
cause defence falls by the wayside.

There is unfairness and injustice even without taking into account the plaintiff's inability to make a
claim against either wrongdoer. The usual application of novus actus interveniens imposes liability
solely on the later tortfeasor, who is left with no right to seek contribution from the initial tortfeasor. It
subjects the plaintiff to the obligation to prove liability on the part of the later wrongdoer, when proof
on the part of the other might be less problematic or just less difficult. It subjects the plaintiff to the
risk that the later wrongdoer will be unable to satisfy a judgment. These are serious objections in
themselves.



However, novus actus interveniens, as well as the "but for" test of causation, should continue to
apply in situations where one of the events does not involve wrongdoing.73 For reasons outlined
above, the plaintiff should not be entitled to recover damages when the injury caused by the
wrongdoing would have been sustained in any event without wrongdoing.

So, to answer the question earlier raised: novus actus interveniens is a viable theory, but only where
one of the events does not involve wrongdoing; it is not viable where there are two or more
wrongdoers.

C. TWO SUGGESTED SOLUTIONS

To repeat the example given above, TF 1 says: "The loss74 would have occurred in any event",
while TF 2 says: "I caused no injury that wasn't already there." Both correctly say that their
wrongdoing was not a necessary ("but for") cause of the overlapping part of the plaintiff's injury. How
does the plaintiff regain the right to claim damages (and how avoid the other unfair consequences of
the usual application of novus actus interveniens)? A theme that ran through the various judgments
in the Australian decision in March75 was the application of common sense to determine whether
causation had been proved.76 However, despite the inclusion of the word "common", one person's
view of common sense may not be another's. We believe that the situation under consideration
warrants a more focused and tangible – a slightly more objective - approach, and we suggest two
such below.

Apply the material contribution test

One response is to bypass the "but for" test of causation and turn instead to the test of "material
contribution to the risk". The following passage sets out the justification for applying a more lenient
test:

"But for" causation and liability on the basis of material contribution to risk are two
different beasts. "But for" causation is a factual inquiry into what likely happened. The
material contribution to risk test removes the requirement of "but for" causation and
substitutes proof of material contribution to risk. As set out by Smith J.A..."material
contribution" does not signify a test of causation at all; rather it is a policy-driven rule of
law designed to permit plaintiffs to recover in such cases despite their failure to prove
causation...That is because to deny liability "would offend basic notions of fairness and
justice".77

The type of situation considered here fits comfortably within that rationale. The plaintiff is unable to
prove "but for" causation on the part of either wrongdoer insofar as the overlapping part of the loss
is concerned, and therefore requires a mechanism that "permits recovery despite the failure to
prove ['but for'] causation". To deny recovery of damages in those circumstances "would offend
basic notions of fairness and justice".

The case law indicates that the circumstances in which the "material contribution" test is available
are severely limited. It is only where "the loss would not have occurred 'but for' the negligence of
two or more possible tortfeasors, but the plaintiff cannot establish on a balance of probabilities
which negligent actor or actors caused the injury."78 "'[M]aterial contribution' as a substitute for the
usual requirement of 'but for' causation only applies where it is impossible to say that a particular
defendant's negligent act in fact caused the injury."79

The type of situation discussed in this paper – where there are two tortfeasors, one wrongdoing
following the other, and where each tortfeasor can legitimately take the position that the plaintiff



cannot show that, but for that tortfeasor's negligence, the overlapping part of the injury would not
have occurred – involves the type of exceptional circumstances which the material contribution test
is designed to accommodate. It is a variation of the classic Lewis v Cook80 scenario, where it was
impossible to say which of two hunters negligently fired the shot that injured the plaintiff:

Only one of the defendants had in fact injured the plaintiff. But both defendants had
breached their duty of care to Mr. Lewis and had subjected him to unreasonable risk of
the injury that in fact materialized. The plaintiff was the victim of negligent conduct "but
for" which he would not have been injured. To deny him recovery, while allowing the
negligent defendants to escape liability by pointing the finger at each other, would not
have met the goals of negligence law of compensation, fairness and deterrence, in a
manner consistent with corrective justice.81

The distinctions in our situation are inconsequential. While here it could generally be said that both
defendants, and not just one of them, had in fact injured the plaintiff, that merely strengthens the
justification for holding both liable despite the inability to show "but for" causation on the part of
either of them. The fact is that both defendants breached their duty of care to the plaintiff, and that
"but for" those breaches (in a global sense), the plaintiff would not have been injured.82 It would be
unjust to "deny him recovery, while allowing the negligent defendants to escape liability by pointing
the finger at each other."83 The application of the material contribution test cuts this Gordian knot
and produces a fair and just result.

As previously stated, an interpretation of the language of s. 1 of the Ontario Negligence Act84 to
encompass causation on a global as well as an individual scale is entirely reasonable. As outlined
above, the essence of the justification for a material contribution test is the fact that a causal
connection can be proved only at a global level.

For reasons previously discussed, the material contribution test would not apply where one of the
events does not involve wrongdoing (and was not foreseeable). The material contribution test
therefore would not have been applicable in the circumstances in Sunrise.

Substantial connection

Another response is to temper the required strength of the causal connection between the
wrongdoing and the overlapping part of the injury from "but for" (necessary) - which simply does not
work in the circumstances under consideration - to the more relaxed standard of "substantial
connection". Unlike the material contribution test, this would have the advantage of retaining the
requirement for a meaningful causal connection at the individual level, while avoiding the
impossibility of satisfying that requirement. The following comments suggest that that level of
connection would be sufficient:

Causation under the "but for" test merely requires that there be a "substantial
connection" between the defendant's conduct and the injury suffered by the plaintiff.85

"If I were convinced that defendants who have a substantial connection to the injury
were escaping liability because plaintiffs cannot prove causation under currently
applied principles, I would not hesitate to adopt one of these alternatives"...Sopinka J.
went on to underline the importance of establishing a substantial connection between
the injury and the defendant's negligence.86

The "but for" test recognizes that compensation for negligent conduct should only be
made "where a substantial connection between the injury and defendant's conduct" is
present.87



More generally: "[A] court exercising equitable jurisdiction is not precluded from considering the
principles of remoteness, causation, and intervening act where necessary to reach a just and fair
result;"88 "[P]eople who create a dangerous nuisance on a highway will not save themselves by
trying to divert the argument into refined discussion about negligence and intervening acts of third
persons."89

Only in rare cases will there be any real doubt as to whether there was a "substantial connection"
between the wrongdoing and the injury.

D. CONCLUSION

While novus actus interveniens is subject to a number of limitations and conditions, most notably
the matter of foreseeability, it remains a live principle whose internal inconsistencies and irrational
consequences have not been adequately identified and analyzed. It is our view that, other than in
situations where one of the injury-causing events does not involve wrongdoing, not only is the novus
actus interveniens principle nonsensible, but it actively creates unjust results. This is because, as
outlined below, the standard "but for" test of causation, the foundation upon which the intervening
cause principle rests, is being employed in circumstances for which it is not suited.

One of the elements that a plaintiff must prove in a tort claim is causation. The general test of
causation is the "but for" test, which asks whether the wrongdoing was a necessary cause of the
injury. The novus actus interveniens principle is based on the theory that the chain of causation
between the wrongdoing and the plaintiff's injury is broken when there has been subsequent
wrongdoing which effectively eliminates the "but for" nature of that causal connection. Stated more
succinctly, the injury would have occurred in any event, so the initial wrongdoing can no longer be
considered a necessary cause – a cause in law – of the loss.

A more rigorous analysis, however, shows that the application of the "but for" test provides a no-
causation defence not only to the first wrongdoer, but to the later one as well, with the result that the
plaintiff would be left without recourse against either wrongdoer. That result would be patently
irrational and unjust, calling for judicial reconsideration. We suggest either of two different
approaches in circumstances where novus actus interveniens would now be applied.

The first is the application of the material contribution to the risk test of causation. While it has been
said that this is not truly a test of causation at all,90 we believe it is, although it is a test for causation
at a global, rather than individual, level. The justification that has previously been given for the
application of this more lenient test is in place: The plaintiff is unable to prove "but for" causation on
the part of either wrongdoer, and that calls for a mechanism that "permits recovery despite the
failure to prove ['but for'] causation". The fact is that both wrongdoers breached their duty of care to
the plaintiff, and that "but for" those breaches (in a global sense), the plaintiff would not have been
injured. It would be unjust to "deny him recovery, while allowing the negligent defendants to escape
liability by pointing the finger at each other".

The second is to lower the required standard of causal connection from "but for" (i.e. necessary) to
"substantial". This would have the advantage of retaining the requirement for a meaningful causal
connection at the individual level, while avoiding the injustice arising from the impossibility of
satisfying the stricter "but for" standard.

In both instances, the suggested approaches would advance the remedial goals of the negligence
statutes that have been enacted across Canada, whereas the current common law principles defeat
them.
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